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STRTE-OF HOWTREA
DEFOHE THE  BORHL 0OF PERSCNNEL APPEALS
IH THE ‘MATTER OF UNFAIN LABOR PRACTICE 'R30-7d

Montana Tublic Enpleyens Association,

I
Conplainant, :
VE . ! FIRAL ORDER
Office nf Public Instrustion, g
Defendant, i

SN BN N SR TR RO RET BRSSO S VI S e T CU S e

The Findings of Fact, Conclusiona of Law, and Hecoamended
Order wers icsugd by Hearing Examiner, Linda Skaar.

Excaptionc of Defendant were filed by kome W. Camsn on
belinlt of the Defendant,

After reviewing the record and considering the briefs and
oral argunents, the Hoibd orders 6 Tollowsy

1, IT 15 ORDERED, thet the Exceptions of Defendapt to the

Findings of ¥act, Conclusions of Law, -and kecomponded:Order filed

by Mr. RTose W. Canon are hereby depnied,
2y IT 15 GADETNED, Lthat this Board thereforse adopta Ehe
Findings of Taot, Conclupiona: of Lak, and Reéccamended Ordar of
Hearipg Examiner, Lindn Skaar, ao the Final Ocder of thig Hoard,
DATED this _ﬂ day’ of July, 1579.
BOARD OF PERSOHNEL AFPEALS

5 :'l .-J
.--l:r..-_'_- .-ﬂ "
2% _é;j_glluil_CJ_J _’{QT_
‘Breot Coomley, éha rnRn
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REFORE THE BUARD OF PERSOHNEL APPEALS
PN THE MATTER OF UNFAIR LABOR

|
PRACTICE CHARGE |110-TH: MOHTANA 1
FUBLIC EMPLOYELS ASSOCTATION, 1
Complainank, PINDINIE OF FAOT,
CONCLAMSTONS O TAW,
L1 8 N
RECOMMERLED DELEHR
OFFILCE OF FUBLic IHSTEOCTION
Defepdant .
LU R R o Rt TR e T e I e e T
On Hoyember 21, 1976, the Montana Mublic Enplovees Agsopia-

tian filed unfair labor practics charges agalist the office of
Public Tnetructinm, the State Labor Belations Bureau, and the
Govarnor's Collective Bargaining Tesk Force, The Stato Labos
lielations Bureay and the Governor's Collective Barguining Task
Force were subgequantly dismissed a8 defendants in the nabber,
ﬁp&nif':-:ally. MPEEA charged that the Dffice ofF Mublic [netructicn
Sicleted 39-31-401(5% MOA (59-1605{1)(al K.C.H. 1adgid b,

A hearing in this matter was held on Jamsary 12, 1970, A
the hearing, defendant motioned for a judgrent on the plaadings,
Inview of the fact that a valid charge has been found, tha
notion is daniad,

Rtter carefully reviewing the entire vecord; ineluding sworn
testinony and evidence and taking adrinictrative nots of the file

in Unit Detemminakion Z2-77, T make the follouing

21

Ji
F
20
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FINEIRSS OF FROT
The Election and Unit bDetemmination
i The MonLana Federatlen ofF Teach=rs filed a petition for
unit determination and election with the Doard of Parsosiel
Appeals on December 21, 1977. In tinely fashion, the Moptans
Bublic Epplaoyess Association and the Hontana Education Assoeiatdon

filed petitiony to intecrens.  The State Lebor Relations Direat

an
E
42

(the Governor's designes for collective bargaining purposes)
filad the enployer's counter<patitiss on behalf of the 0fiiee of
‘Supu‘lutend-cnl: of Public Instruetion (January &, 1978). Tn this

| counter-petition, the State objected to the inclusicn, in the




Hfwnit, of 21 ipdividuale on the grounds that their pasitions vers
2| "superviacey" (Jaint Exhibit 1), This counter=petiticn was

s subsequantly emended deleting one position {Fehruary 1, 198},

Cn - February 16, 1978, all parties entered {ints a “Stipulsbian for
Certification Upon Consent Election" calling for an election to
be held Fohruary 22, 13978, The partiee stipulated that:
Furauant to Section S9-1608(1Y(h}, B.C.HM. 134T,

the undersigned parties heroby welve the hoaring upon
quentions ol representation and agreo. ag follows:

=l M O o

= m

10. - Chullopges of voters made in sccordance with
ARM d4~1=B(18)-50210(9) shall be ruled on by the Bpard
10 aftor the elaction im neld. Soch ruling shall deteér-
nine whether any or all of the challenged valars shoyld
i be axcluded Erom the apprepriate unit, {Joint Exhibit 2.
12 In the eloction held on Fabruaky 22, 1970, o party received
| & majerity of the votes ocest. congequently, a yun-off election
14| batwean MPEA and Ho Reépresentative {the twa highess voto gotbtery)

15| wag -schaduled for March 22, 1978, Iu preparation for this elec-

6 tlon, MPER and Jeff finckler of the State Labor Helatigns Bureay
17} representing the Office of Superintendent of Public Ingtructlos
W entered into a second stipulation which contaired provisions

13| identical to those dquoted above. [Joint Exhinit 2h).

i In the March 22°electinn, there were 144 emplovess =ligqibla

A to wvete, One hundred élsven valid Ballots uire ¢anf, OF Chess,

1 T2 were ceiEt in favor of representation Ly MPEA andd 3% in Lavor
41 of Mo Representation. In nddition, ten balloty were challonged
4 and not gagt. The unit wag certified {Jeint Exhibit 1) op Macch 2

%1878, and the nabter of tha inelosions ar pEclualong of I0

20 {positions in the unik wag get for heating,

2 At the pre-hearing conference, the amployer's reprecentative
12 orally motioned to amend the emplover's counter petition to

{ include three educaticn [leld representatives not previcusly

I mantioned. MPEA resisted eomployer’s notion (Jnint Exidbic 49,
31! Hoaring Examrlinesr, Rick D'Hooge, denied enplever's potdon ¢Joipt
B Exhibit &) and the State Labor Relaticns Butedu, acting on behalf
of the enplayer, appealed tho decislon to. the Board of Personnel
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appeale {Jolnt Exhibit 6). ©n June &, 1978, the Board uphoeld the
arder of the Hearing Exaniner {Joint Exhibit Ty 0o dune 28,
1974, the State Labor Relations Duresu execicod a "Menarandum of
Undaerstanding" with Georgia Buth Riee, Superintendent of Public
Ingbruction, By this memorandum, the Labor Helations Bureay
*Lransferred to the Superintendent of Public Inetruction, ceg-
pongibility for reeolving the continulng dispute with the Montomn
Public Buployees Associatlon over the exclusion of three education
fiald representatives from MPEA's bacgaining wnib sithin o.p.1.
[DEfice of Public Inctruction].” On dune 29, 1978, Ross Cannch
af the lay frm of Cannon & Glllespic) reapresenting the Office of
Superintendent of Public imetruction, filed a motion with tha
3gard of Fersonnel hppeals reguesting a re-heéaring or 4 reasopned
décieion in the natter [Joint Exhibit 8}, oOczal arogunahts Wete
heard on this motion on August 8, 1976 and on septenbar M, the
Board ordered that the "hesring egaminer t.|e¢: testimony- on the
Rapaqement statur of the three edusation repressptetivec’ at che
post election unit determination hearing® (Jodint Exhibit @),
During this pericd of time, the unit determination learing vas
continued pending  the Board's decision,

A unlt determination hearing was scheduled for mid=Hovenhsr,
1978 but postponed until mid-Decenber ot the joint Feguest of
both partles (Joink Exhibit 16, 17, 14). The Dacember hearing

win rocodsed to o a later tine,

JelE Hinckler's Enployment
By The Labor Eelations Burean
2. Mo, Minkler wag epployed by the State Labar Relations
Burcan for a period of 24 years, During thie perdoed of time, li=
held 2 nuphetr of pasitions including that of acting Chief from
the fusnar of 1977 until Hay, 1%7B: After May, 1978, hie job
revorted to Lebop Specialisb 11.
In early October, 1978, Minckler gave notice that he would b

terminating hic enmployment and would-bepcome & staff representative

15
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tor MPEA, AL the time he siibmitted his resignation; Minckler
.lEkEd not to be involved with any buresu discogsions cororrning
MPEA. Alter he gave notice of termination, Mincklsar made an
infornal agreement with LeRoy Sohrane, chief, and David Sticeler,
Counsel for the Dureas, that he would not Be involved In any
economic items An-bacgeining ftor any MPER unit. They 41l agrecd

that thore was ho conflict on nonepdononie ltems. At that time,

L |

11
iz

(Minckler had dome knowledge of the position Che Etate wonld take
o enonemic items at the bavgadsing table. Just before ha laft
the buresu, he wag told that the situstion had chansed apnd hig
infarmation was no longer applicabls;

After the representation petition was Filed for Ehe O0Ffice

i3

1l

|of Public Instruction unit, Jeff Wineklsr, as acting ChisE of the
| babor Belations Bureaw, assighed tha reaponEibility of developing

mandgenenl policies on negoliation strataqy "and/or verbiaga™ ta

| Jean Maffatt, Labor Relations Specialist. He receivad briefing-

feom ber aa long as he was acting Chief -- unkil May 10, 167h,
AfCur May 14, 1978, he lad nothing to do with the OFfice of
Fublle Instruction undt, HMr. Minckler was acting Chief of the
Aureau during the poricd before the election and at the fnception
of the: dlepute over the inclusion of certain positions within bthe
nat,

Bargaining

3. HPEA tep:eméntcd by Faff Minchler and the State Labor
kelationg Bureal representing the 0ffice of Superintendent of
Public Instruction scheduled san initial coptract negotlating
gespion  for Hovamber 21, 1878 (Joint Exhibit 190), The Laboc
fielations Buread subseguently attenpted to resehedile the
Rovombat 21 negotisting seassion, bot an Novenber 9, Jeff Minckler
of HPEA metified the [abor Helationd Burezi that members of e
negotiating team "went secy much to continue that date" (Joint

Exhibit 117,




In 1 Wovembar 13, letter to Goorgle Kuth Rice, TeRoy Schramm,
Chief of the Labor Relations Buresu, delegated to Lhe Superinlen-
{dent the authority to conduct labor relations between her of Fios
and the: MFEA, Mr. Schramn ressopkd that "MPEA had now mada
dumards upon this Buceay and your office which make Lt immaarible
for uo to-iguore the fact that we apparently hold very divergent
viawd on tho proper way to oonduct Tabor ralations, Therafarn,
in the spirit af conity and accommedsation, T am horehy delegating
eee e fetint ‘Exhibit A2},

Om HWevesnber 14, 1978, Jeff Minckler of MPEA reguestod ths
Office. of Superintendent of Public Instmuction to becgain an
hovember 21 ae previously arcanged (Joint Exhibit 135%.

ALtormey, Rogs Cannon, in o Novesber 14, 1978, letter Lo
Jean Moffatt of the State Lobor Nelations Bureau stated that

“[¥leur unit has delegated full bargaindng suthority ta OPI. It

2

id OF1's wiew Ehat the atatus of theie 24 positions pugt ha

reaolved before wo hégin contract negotialions with MPEA® [Emphani

addod| . "Hoveover, we feel for roasone previausly dinoussed witlh

reprafaitatives of the Labor Bureaw and MPER rhat it would ba

more satisfactory. 1 pomeane other than Mz, Minckler represebbed
MPEA with respect to all mattezs concerning OPIY (Joint Exhibit
14). At the hearing, WMr.- Cannon atipulsted that this remained -
the pomition of 0PI,

do Hovember 146, fn g letkber tn Ross Cannon, Jeff Ninckler

aguln requented that OPI be sk the bargaining seesion schuduled
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| Hinckler essured Cannon that "the only area in which T lave any

| ppecific koowledge of managepent's pogilion is concerning eononics

Eor Hovenber 31, In answer ta OPl'c copcern, he painted sut that
determination of thosa peslitions in guestian could be bacgeined |

a4t Lhe teble. "In regards to his involvenent in the negotiations,

I was fuvelved in ope session befaore I left bhe stato in which a

dollar figure was discussed, but I leve been teld recently that

| the situation has changed and Lhat my infoimation is no lengnr

-rﬁr-




1||op=rational, In any event, T will not be addressing economice in
2 connection with the Superintandent's affice; cither another stall
dif mamoer Will handle that porbion or we will walt to cvan mention

af| the subject until the state has made a lagt, best, and final

5| 0ffer o another unit! {Joint Exiiibit 15).

A Uh November 20, 1978, Ross Cannon on behalt of the Officd of
7||Public Instructlon reaffipmed hiz intent not to meet with HPEA at
Bl the bargainipg Agdelon previcusly schedeled. On November 21,

0 1TE, MIEA charged Georgia Ruth Rioe, fuperintendant of Public

W Instruction, with failure te bargain,

i Dl&sCussIon

1Z|| The Unit Determination

1 In Qeneral, the facte in this case are uncontastad, Defendant

haz -pdmitted her refusil to bargain but elaimed not to ba L viola-
b5} tion of 35-31-401{5) NCA {Lornerly S4=1605(1)(=) K.O.M. 1047 )

1 || betaute no detarmicetion had Yel besn made ob the supervinony

17| otatus of gone 20 poslfions which ala sstght to oxclude from the

B vargaining wnit.

' This nituation le not undgue to the OfFfice of the Supsrinten—
0| dant of ¥ublic Tonatruction but has heen ruled upon by the Ratfional

¢t || Labor Relations Board mnd the courte in Burersic Sasss. The

22| caurcts, have ruled:

T Where the deviation between tha unit cequested by
the union and the unit beliosved appropriats Ly the

* amployer is unsubstantlsl apd doer not affecl the

| union's majority, At cannot justlfy the epplover in

3 refueing t2 bargain, [cites} The propér coupss for
the ':HI:'EEI or in those circungtances is to refuse to

26 burgein I-fjjll:ih. regpech to those omployees wicue unit
status L dispeted, net to wholly refuse to bargain.

+ feltes) 1t 15 hardly consistent with the good Fatth

: enjoined by the aAct for the employer to dinflexibly deny

26 recognition when the differences befween 1t and the

21 unien ars alight.”

N Jl'l'rJ'”-l el oliman  Brochars O el wl O 4., ¥ A8 Fad A9, AT m

JAIL FI957) p Elaepew Sakpeds of Morthem Caldforido v, wEED, o8, . ]
AV|| 133 e300 w02, 56 LRRW D327 (1959 Sakdnw, Venddag 0o, v. NLED, AL, 5.
4 YRS A RI7, &I LERW B384 13E6).

=fim=
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| positions exciuding those ake contended wars SURpECV GOTY,

The Richmien Brothers case, of course: Waf au ehplover FasGG—
nized unit, bub the same standard hae been opplicd In Bosrd
certifiod units, *

Applying thic standard, the enployer may c=fice to bargain
enly if these pealtions in guestion affect the unlen's majority
statoa, In the election held WMarch 72, 1976, 74 vobtes wers cast

In Favor of repressntation by MPEA and 39 vores Were. St 11

| favor of no representation, “Even £F we agsune that s11 26

anployees dn the contested positione were in favor of ne cepresentd
atlon and add these vobes to the no representution gide of the
equatlon, the union®s majority stictus will net Lo nrf'-a-_:LerI.2
suparintendent: of Puhlie Instruction, Georgia fiuth hlce, was in

gerror in refusing to bargqaln-—her cecourss uas o bargalh for all

Jeff Hinckler as Union Hegotiator

The Montana Public Epployeee collective RBargaining Act, shichk
18 modeled clogely on the Natdonsl Labor Ralations kek, ic sery
apeolfic dn giving public enployees the right to bargain collecs=
tively througli representatives of their own choesaing.? fn a
casd dluost 83 old as the National Laber Relations Act itself,
the .8, Sopreme Coirk styled anployess' right to arganiie snd
inlect representatives of their own chessing as a fandamental
rioht. The Eourt sald, "that puch collective sction would be-a
pockery 1if :EF‘IEEﬂt:IT-'i nn o wWers made fotila by itnterference with
freedon of cholow, Mence. the prohibitioen by Congress of {nter-

ferspoe with the selection of representatives faor purpodes of

"ﬂ'r'-:JTa'-“.'nM [l v Y Biviadan uf rikekom Tndoscries, Wagoasbero, Pa,,
nail Tocerdacfanad Rmcherhaod of Teangters, Choulfomiry; Warshoussess ged
Halpere of Anarican, focal Koo [0 Cane Mo, S-CA-6I7E, JJehe J, FaTR;
2001 HLBE sa, 143, BY LARM 1271,

dEubsogeent o this hanring, the @frise of Publie Ingtcuctdan antt
wam- finally docormliied whan b dalon somoeded fo BRo Erploperts fpeddlaiinwe
Char I powitlany sare pupsredsory aml must Be sEcladed Ciom  mbe ol Ea

Tihe =lpht ba cheoge chedr ocem Poprossitstive Io &lao scoopded to
public erAnlpars,




1|/ negotiation ahd conference between employers and amployess.®

af kg with all rules, theroe ueps excEptions "hut theyv have bBesn Tale
3| wed monfinad toosituations so inlfected with 411=will, usually
q||perecnal, or conflict of interest ae Ld make good faith bargeining
s impreotical, ™ The burden 35 én “the congany to show tie presence
gl af the disputed Topresentative on the nagotletlng conpittas

7| Fanatitutes a clear and present danger to the burgaining process, =
Bl Anathar court insisted that Lt must ho denohstrsted "that the

|| representative In the particular dispute bas galned an unethical
1) or overraaching advantage by the misusre of specific confidontial
11| inforpution acquired by reason of his former tenuce. .. %

iz Dafendent, afferad no evidence that Jeff Minckler as tapre—

13| sentative of the union had any confidential ‘nformaticmn which

k4 I'rl'-irll.lll eithar make good faith bargainimy impractical or constituts
18] & @lear and present denger to the sollective bargaining poocess.
16| Ha had agresd not to engege in econonic bargaining apf belalf of
17| the undon and lils information on the ptate's position wis 5 vis
18| money wWaRk outdated. 1o the spring of 1978 when Minckler was

19| acting Pureau Chief, the main concern was the.electiss and the
Bl untt determination. Labor folations Specialist Molfatt was

1] asmigned to the OFI unit, Even though Mo Moffitt reported ta

42| Minekler, it etratchee the imagination to beliewva that one
#1| employecta: position on specific working conditionn could tawa baan)
24 galient encugh in his I:|'|J.nl:1 ag to constitute a Glear and present

#%|| danger to the collective hargaining process sevarnl menths later,

6 Dafemdant, Superintendent ef Publie Instructian, may not use

A Jaff Minckler's presence on the wiion side of the bargaining table

“Bll am ap excusme nrot to bargain,

2 INLER w. Sunwe & Taughlin Sceed Coep.. 302 W.%: [, 1 LEEY: 703
{1337) '

“fengral Flectelc v. NLEA, Ca A 3 AL Fad 510 P LeRw D4EE (lasn) o

AnLen ¥, Toansters, Lopal -0 (¥ockoe @, Inoo) Coda 55 455 FE
1 SO, B0 RN FT4Ed (AUFF) . In Ehis caae, ele undan owar phisching fo ghe
chelop of & fonser wnloo Presidend. 55 0 managenest Depirvsentatiom. e
prinelple Iy the Aams,
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certaln emplovess in the office,
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CONCIMETON OF
The GEfice of Tublic Instmictiocn

Eazling to bacdnin in geod faith with

DATED this 0 day of Way, 1979;

LaW
Violated 3%-31-301 {5) Mra,

the Hontana Public Enployess

resociation, the exclusive repressntative of certals enployoes In

HESOMMENDED OHDER
The Office of Poblic Instruction 1o orderad to bargain in
good Faith, at veasgnable times and places, with the Moptans

#| Public Employess Association, the exclusive representative of

W & A Kk B & & AR B

CERTIFICATE OF MATLING
[, Blalne Schillinger, heceby certify and state that on
the fth day of WMay, 1979, a true= and corract copy. of tha
abaye captionsd FINDINGS OF FRCT, CONCLUSIONS OF LAW, AND

41 || EECOMMENDED ORBER was malled to the following:
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kpRa W, Cannon

Cunnon & Silleapdia
A0IL Elewenth Avenue
Helena, Ml 59603 i

Barry Hjort
030 Horth Montana
flelens, NT LGEOL

| David W, Stitelar
{Departnent of Adrninistration

130 mitcholl Building
Halana, HT 59641
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